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Managing Hostile Take-overs
Hostile Take-overs Are Back

Number and Volume of Hostile Take-overs Worldwide
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- Number of Transactions
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Managing Hostile Take-overs

Recent European Hostile Take-overs

Target

Completed

Dofasco (Can) Arcelor (LUX)/ThKrupp (GER) | Nov 05-Feb 06 | € 3.9bn
Engelhard (US) BASF (GER) Jan-June 06 € 3.9bn
Arcelor (LUX) Mittal (IND)/Severstal (RUS) Jan-July 06 € 25.8bn
BAA (UK) Ferrovial (SP)/GoldmanS (UK) | Jan-July 06 €15bn
BOC (UK) Linde (GER) Feb-Sept 06 € 12bn
Schering (GER) Bayer (GER)/Merck (GER) Mar-June 06 € 17bn

Pending/Aborted

Endesa (SP) Eon (GER)/Gas Natural (SP) | Sept 05 € 43bn
ScottPower (UK) | Eon (GER) Nov 05 € 20bn
Scania (SWE) MAN (GER) Sept 06 € 10.3bn
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Managing Hostile Take-overs
Typology of Defense Measures (1)

Prospective Defense Strategies
Value-neutral Value-affecting

Making acquisition of stock more difficult: - P‘::SIC:’" P::I;I- h

» Registered stock ¢ Stock with friendly UELC ;Ia:)r 'ghts

 Restricted stock major stockholder

« Stock repurchase <+ Employee stock Golden Parachutes for
Management

Preventing Board control by bidder:
Change-of-control

« Staggered Board terms
99 Clauses

* Procedural impediments to shareholder action

Preventing voting control by bidder: Poisoned Debt

» Multiple voting rights
« Golden Shares

y : Asset Spin-off/Lock-up
* Superma;orlty reguwements
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Managing Hostile Take-overs
Typology of Defense Measures (2)

Ad-hoc Defense Measures

Value-neutral Value-affecting

Special Dividend Crown Jewel Sale

« Sometimes tied to failure of offer or Asset Spin-off/Lock-up
failure of bidder to obtain control

Stock Repurchase
Poisoned Acquisition
PacMan Defense

Search for White Knight
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Managing Hostile Take-overs

Poison Pill

What is a Poison Pill?

* Right of Board to
iIssue new stock to
free-float or friendly
stockholders at
reduced price

* To be exercisable if a

stockholder makes a
tender offer or
exceeds a certain
threshold

* To be implemented
by Board without
stockholder consent
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Use of Poison Pills:

« Primary prospective defense measure
for US companies

* Not meant to be exercised, but to give
Board negotiation power:
- Board has power to redeem Poison Pill

» Therefore, powerful defense when
combined with Staggered Board

« However, use is decreasing, because
of prohibitive effect on take-overs and
dilution of stockholder value

* Increasing stockholder scrutinity




Managing Hostile Take-overs
Example US — BASF/Engelhard

Engelhard introduces Shareholder Rights Plan (Poison Pill):
» Shareholders may purchase preferred stock 50% below market value
» Exercisable in case of tender offer or acquisition of stake > 15%

BASF offers $ 37 per share (30% premium); Board rejects offer; BASF
receives tenders of only 0,05% of stocks

BASF nominates two board candidates to staggered board and solicits
proxy from Engelhard shareholders

Board unveiled recap plan with $ 26m stock repurchase for 20% of stock
at $ 45 per share

BASF increases offer to $ 38 per share; Board still rejects offer

BASF and Engelhard Board reach agreement:
« BASF increases offer to $ 39 per share
« Board will recommend offer and withdraw share self-tender offer

Shareholders vote in favour of BASF; BASF receives tenders of 90% of
stocks
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Managing Hostile Take-overs

Example Europe — Mittal/Arcelor

Mittal offers € 28.2 per share (total offer € 18.6bn)
Arcelor Board rejects

Arcelor‘s defense:

* Increased regular dividend

« Special dividend, subject to successful defense, exceeding € 5bn
» Transfer of Dofasco shares to Dutch trust (asset lock-up)

\EVALEE Mittal increases offer to € 43 per share (total offer € 25.8 bn)

Arcelor brings in Severstal as White Knight

RS Mittal makes further concessions re Board composition etc.

Mittal and Arcelor reach agreement on merger of equals

Arcelor to pay break fee of € 130m to Severstal

Dofasco shares remain in dispute
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Managing Hostile Take-overs

Germany — Legal Defense Framework

Prospective Ad-hoc
Defense Prospective Authorization Defense

Strateqaies of Defense Measures
2 (Vorratsbeschliisse) Measures

ection 33 (1) 2nd Section 33 (1) 1st
sent. Take;_over sent. Take;_over
Act (WpUQG) Act (WpUG)

General non-interference
obligation under Stock
Corporation Act?

Supervisory Board
Approval

Procedural provisions of Procedural provisions of
Stock Corporation Act Stock Corporation Act
(Aktiengesetz) (Aktiengesetz)
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Managing Hostile Take-overs

Poison Pill in Germany

In Germany, defense by Poison Pill is largely unavailable:
« Requires consent by 75% of voting stockholders

 Authorized capital (genehmigtes Kapital) limited to 50% of stated
capital

* Principle of equal treatment of stockholders: Exclusion of
subscription right (Bezugsrechtsausschluf3) not selectively for
hostile bidder only

« General exclusion of subscription right limited:
» Without particular reason: only for up to 10% of stated capital
» Otherwise: only if defense is in the interest of the company

* Issue price must be adequate; reduced price not permitted

» Authorization limited to 18 months (Sec. 33 (2) WpUG)
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Managing Hostile Take-overs

German Poison Pill Equivalents

Authorization to issue
convertibles and
stock options
(Wandel- und
Optionsanleihen)

Authorization of
management to
repurchase stock
(Aktienrdckkauf)

Authorized capital
(Genehmigtes Kapital)

Exclusion of subscription right
(Bezugsrechtsausschluss)

Placement of stock or
rights with friendly
stockholder if in the
interest of the company
("White Squire")
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Managing Hostile Take-overs

Unresolved Issues

« |s defense of hostile bid a good reason to exclude subscription
right?

* |s management permitted to issue all stock or convertibles/options
to a friendly bidder ("White Squire")?

« To which extent can management issue stock or
convertibles/options generally or to a friendly bidder at favorable
price?

« Does management have to match, in the pricing of the stock or
convertibles/options, potential bid increases of the hostile bidder?
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Managing Hostile Take-overs

Other Defenses Available? (1)

Prospective Defense Strategies

Staggered Board terms? | Available for supervisory board, but less
relevant, because board has a relatively
secure position anyway

Registered stock? Available, but provides information only

Restricted stock? Available in principle, but impossible to
introduce (consent by all stockholders

Multiple voting rights? Abandoned by German legislator in 1998

Golden Shares (stock Available in principle, but impossible to
with special rights)? introduce (consent by all stockholders

Supermajority Available, but of little effect
requirements?
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Managing Hostile Take-overs

Other Defenses Available? (2)

Ad-hoc Defense Measures

Dividend? Available, but within competence of
stockholders
Crown jewel sale? Permitted within limits of Holzmdller doctrine

and Sec. 33 WpUG

Asset Spin-off/Lock-up? | Permitted within limits of Holzmdiller doctrine
and Sec. 33 WpUG

PacMan Defense? Available, but usually unrealistic

BaFin action? Within discretion of BaFin; no entitlement of
company to BaFin action
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Managing Hostile Take-overs
US and Europe — Different Approaches

UsS Europe

» Board is gatekeeper for  Board is advisor to
stockholders shareholders

 Poison pill gives Board  Board has little negotiation
negotiation power power (poison pill largely

- Bidder needs to obtain either unavailable)
consent or control of Board « Changing board composition is

- Board/Bidder dispute is difficult for Bidder
prelude to evaluation of offer  Focus of Bidder is on
by stockholders stockholders and economic

« Focus of Bidder on changing evaluation of offer
Board composition  Sole serious defense of Board:

« Secondary defense through White Knight
White Knight
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Managing Hostile Take-overs
Search for a White Knight

Expressly permitted by Sec. 33 (2) 2nd sentence
WpUG and European Take-over Directive

Majority opinion of legal commentators: Board is
always entitled to search for White Knight

« White Knight provides for competition between
bidders to the benefit of stockholders

« Competing bids provide stockholders with
objective basis to evaluate adequacy of bids
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Managing Hostile Take-overs

White Knight - Process Implications

Bllselle)sibli=ne1t | « White Knight can be invited to due diligence

information « Information given to the White Knight must also be given to
the hostile bidder

Financing - Prohibited by general prohibition of financial assistance
support by (Section 71a Stock Corporation Act)

company

Transaction « Can be assumed by target company only, if otherwise
costs of White Knight would not make competitive offer

White Knight

Break fee » Unclear; probably permitted if otherwise White Knight
would not make competitive offer (in Bayer/Schering
discussed, but not agreed)
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Managing Hostile Take-overs
White Knight - Agreement with Company

Transaction « Indication of support of White Knight Bid by company
management

» Stipulations regarding future of company (locations, jobs,
strategy, management, company name etc.)

« Stipulations re post-merger integration

Process « Stipulations re due diligence and confidentiality

» No-shop obligation of company

« Right of last offer of White Knight

DIEEIRe o] (leii(e]alM < No dividends or capital restructurings by company
» [Stock or asset options in favour of White Knight]

« [Break fee by company in case of termination of process
by company management]

* [Break fee by company in case of failure of success of
White Knight bid]
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Managing Hostile Take-overs
White Knight - Timeline

Timeline Hostile Offer

End of additional

Extension of End of ext.
acceptance period | acceptance period

Publication of Publication of
decision to offer offer

acceptance period

Offer preparation 4 Regular accep- Extended Ext. for period of

weeks

tance period acceptance period WiKnight offer
4 weeks max. add. 6 weeks add. x weeks

White Knight Offer

Publication of Publication of Extension of End of ext.
decision to offer offer acceptance period acceptance period

Regular accep- Extended
tance period acceptance periocii
4 weeks max. add. 6 weeks

Offer preparation
4 weeks

Problem 1:
Problem 2: Maximum of ten

Only 4 weeks

to prepare weeks until acceptance is too
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Managing Hostile Take-overs
White Knight - Impact on Price

p[o151|[-BN Intital Price | White Final Price | Increase
Bidder per Share | Night per Share

€77 Bayer  |€86 11.6%

Endesa €21.3 Eon € 27 (cash) | 26.8%
Natural (cash +
shares)

Arcelor Mittal € 28.2 Severstal | € 43 52.5%

Dofasco CAN$ 56 | Thyssen- |CAN$ 71 |26.8%
Krupp

2JAVA =1ece)ViEUM GBP 8,1 Goldman | GBP 9,5 17.3%
Sachs
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Managing Hostile Take-overs
EU Take-over Directive 2004/25/EG

Prohibition of Specific defense is limited to the following measures:

interference « Measures authorized by the stockholders after
publication of bidders's take-over decision (no
prospective stockholders resolutions)

« Measures in the normal course of business

» Implementation of decisions made and partially
implemented prior to publication of bidders's take-over
decision

« Search for White Knight

Nfelat=Toj0)lle=11le]aH] Certain general restrictions on share transfer and voting are
of general not applicable in take-over situations

restrictions

Opt-out Member states permitted to maintain national laws
permitting defenses and general restrictions
© Dr. Florian Kastle/Dr. Bernhard Trappehl 22




Managing Hostile Take-overs
Implementation in Germany

General Generally, defense measures continue to be permitted as
Opt-out provided by Sec. 33 WpUG

Individual Companies can decide in their articles to apply prohibition
Opt-in of interference and non-application of general restrictions

as provided by EU Directive (transformed into new
Sections 33a-c WpUQG):

» During accteptance period transfer restrictions do not
apply
» Voting restrictions do not apply in stockholders
meetings:
» resolving about defense measures and

* in first stockholders meeting after take-over if
bidder has obtained 75% of votes

Mutuality Opt-in can be conditioned by stockholders meeting upon

mutuality with bidder (for max. period of 18 months)
© Dr. Florian Kastle/Dr. Bernhard Trappehl
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Managing Hostile Take-overs

Part I

Defense Against Hostile Take-overs from

the Perspective of Employment Law

Dr. Bernhard Trappehl
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Managing Hostile Take-overs

Poison Pill - Definition

,Any tactic by a company designed to avoid a
hO Stﬂ€ takﬁ-OVﬁr . “ [source: investorwords]

Poison Pills in e Platinum Parachutes

Employment Law: [¢ Change in Control Plans
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Managing Hostile Take-overs

Definition: Platinum Parachute

LA clause in an executive’s employment contract specifying that
he will receive large benefits in the event that the company is
acquired and the executive’s employment is terminated. These
benefits can take the form of severance pay, a bonus, stock
options, or a combination thereof.”  [source: investorwords.com]
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Managing Hostile Take-overs

Definition: Change in Control Plan

,Plan promising compensation to officers or employees in
case a third party acquires control of the corporation by

stock purchase or exchange, either hostile or friendly.*
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Managing Hostile Take-overs

Not a Poison Pill - Golden Handshake

“A large payment made by a company to a senior
executive upon termination of employment®

[Source: investorwords.com]
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Managing Hostile Take-overs

Prospective Defense vs. Ad hoc Defense

Legal Implerpentation of Illegal
-Char.lge in Control Plan $ 33 Abs.
e Platinum Parachutes 1 WpUG

,,Prospective Defense* .,,Ad Hoc Defense‘

1.e. before publication 1.e. after publication
of take-over bid of take-over bid

Reason: In the face of a take over bid, Sec. 33 para 1 WpiG
prohibits measures ,,outside of regular business*
which could prevent the success of the bid.
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Managing Hostile Take-overs

Poison Pill Initiator

1. Parent Company

or

|->
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Managing Hostile Take-overs

Conditions for severance payments

1. ,,Change*
in Company structure
or ownership
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Managing Hostile Take-overs

Examples for “Changes”™

« Change of personnel in the management.
« Transfer of shares granting “simple minority”.
« Transfer of (critical) assets.

« The consumation of a merger or consolidation of the
Company with any other corporation.
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Managing Hostile Take-overs

Examples for “Effect on Beneficiary™

Termination of employment (for business reasons).
Reduction of compensation exceeding X%.
Change of working location of more than X km.
Assignment of new position with less responsibility.
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Managing Hostile Take-overs

Prospective Defense: Employees vs. AG
Vorstand

<5

Prospecitve Defense through

Poison Pills j

!
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Managing Hostile Take-overs

Vorstand: Restriction 1

Sec. 87 para. 1 AktG: ,,Proportionate Compensation‘

,When deciding on the board member* s total compensation
(remuneration, profit sharing, reimbursements, insurances,
commissions and all other payments), the superviosory board
has to ensure that the total compensation is proportionate to
the board member‘s duties and the state of the company.”
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Managing Hostile Take-overs

Vorstand: Restriction 2
Sec. 84 para. 1 AktG

,1he Supervisory Board can appoint the Board Members for
a maximum 5 year term. Any extension requires a new
resolution by the Supervisory Board.*

Case Law:

Supervisory board must be free to decide on extension. This
freedom must not be compromised by promising severance
payments which would make separation disproportionatly
expensive.
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Managing Hostile Take-overs

Vorstand: Restriction 3

Sec. 33 para. 3 WpUG:

,1he bidder and third parties associated with the bidder shall
not offer or hold out the prospect of unjustified monetary or
similar benefits to the target company‘s board members or

supervisory board members.”
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Managing Hostile Take-overs

Vorstand: Restriction 4

Sec. 266 Penal Code

In summary:

A person (here: Vorstand) who is a trustee for other
individual‘s econcmic goods (here: the shareholder‘s shares)
can be penalized if taking unjustified advantage of his role as
a trustee (,Mannesmann Case®).
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Managing Hostile Take-overs

Vorstand: Legal Restriction 5
Ty
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Many thanks for your
attention!

Any questions or comments”?

Dr. Florian Kastle %
Dr. Bernhard Trappehl DeutscherAnwaltVerein



